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 1.  TIME:  9:00   CASE#: MSC06-01091 
CASE NAME: CLARK VS. CLARK FAMILY TRUST 
HEARING ON MOTION TO VACATE PRE-FILING ORDER & REMOVE FROM LIST 
FILED BY DIDDO CLARK 
* TENTATIVE RULING: * 
 
This matter has been transferred to Presiding Judge Jill Fannin pursuant to CCP 391.8(a). 

Judge Fannin has taken the matter under submission and will issue an order without the need 
for a hearing. 

  

 2.  TIME:  9:00   CASE#: MSC13-01866 
CASE NAME: EVILSIZOR VS. EVILSIZOR 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY JOHN EVILSIZOR & MARY EVILSIZOR 
* TENTATIVE RULING: * 
 
Parties to appear in Department 39 (Room 301). 

  

3.  TIME:  9:00   CASE#: MSC16-00016 
CASE NAME: SUZANNE BAKER VS. CARLOS ALTAMIRANO 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY SUZANNE BAKER 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Enforce the Settlement agreement is dropped from the calendar based on 
the moving party’s request. 

  

4.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING ON MOTION TO VACATE ARBITRATION AWARD 
FILED BY BLAIR HEATH KENEALY, et al. 
* TENTATIVE RULING: * 
 
The parties in this cases were ordered to arbitrate some of their claims between each other. 

The arbitrator, the Hon. Ellen James (Ret.), issued her final award in the arbitration on 

January 26, 2018 (the “Award”). Defendants Theresa J. Ellis (“Terri”) and The Heath Company 

filed a petition to confirm an arbitration award. For this ruling there appears to be no meaningful 

difference between Terri and The Heath Company and therefore future references to Terri 

shall include The Heath Company. Plaintiffs Blair Heath Kenealy (“Blair”) and Holly Heath Fuller 

(“Holly”) filed a motion to vacate the arbitration award. The Heath Family Partners II, LP 

(the “Partnership”), has filed a petition to correct or vacate the arbitration award. 

The Partnership is not a party in this case, however, it is a party in the companion case: 
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MSC16-00606. In addition, Blair, Holly and Terri are the three general partners of the 

Partnership.  

As explained in detailed below, Terri’s petition to confirm the Award is granted. Blair and Holly’s 

motion to vacate the Award is denied. The Partnership’s petition to correct or vacate the Award 

is stricken.  

The potions of the Award that Blair, Holly and the Partnership challenge are: (1) that Blair and 

Holly must authorize the Partnership to pay Terri $315,000 and $460,000 plus prejudgment 

interest at the legal rate and (2) that Blair and Holly must authorize the Partnership to pay 

$81,867.42 because of the improper retention of counsel. There are several other matters 

that the Arbitrator decided in her Conclusion section, but the parties do not contest these 

other decisions.  

Legal Standard 

The Court must give deference to an arbitrator’s decision, and the Court’s ability to vacate or 

correct an arbitration award is very limited. An “award reached by an arbitrator pursuant to a 

contractual agreement to arbitrate is not subject to judicial review except on the grounds set 

forth in [Code of Civil Procedure] sections 1286.2 (to vacate) and 1286.6 (for correction). 

Further, the existence of an error of law apparent on the face of the award that causes 

substantial injustice does not provide grounds for judicial review.” (Moncharsh v. Heily & Blase 

(1992) 3 Cal.4th 1, 33.) The court “must give every intendment of validity to the award and the 

burden is on the party claiming error to support his claim [Citation.]” (Horn v. Gurewitz (1968) 

261 Cal.App.2d 255, 261.) 

Arbitrators have flexibility in fashioning appropriate remedies. As our Supreme Court has 

explained, “[t]he choice of remedy, then, may at times call on any decisionmaker's flexibility, 

creativity and sense of fairness. In private arbitrations, the parties have bargained for the 

relatively free exercise of those faculties. Arbitrators, unless specifically restricted by the 

agreement to following legal rules, ‘ “may base their decision upon broad principles of justice 

and equity ….” [Citations.]’ ” (Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 Cal.4th 362, 

374-375, quoting Moncharsh, supra, 3 Cal.4th at pp. 10-11).) In breach of contract cases, an 

arbitrator’s award cannot be vacated as long as the award bears “some rational relationship to 

the contract and the breach.” (Advanced Micro Devices, Inc., supra, 9 Cal.4th at 381.)  

Here the Blair, Holly and Partnership seek to vacate or correct the Award by arguing that the 

arbitrator exceed her powers. (Code of Civil Procedure §§1286.2(a)(4); 1286.6(b).) If the court 

finds that the arbitrator exceeded her powers then the court must consider if the arbitration 

award should be vacated or corrected. As discussed below, the Court finds that the Arbitrator 

did not exceed her powers and therefore, the Award should not be corrected or vacated. 

Instead, the Court confirms the award pursuant to Code of Civil Procedure §1286.  
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Blair and Holly’s Arguments: 

Blair and Holly argue that the Partnership was a non-signatory to the arbitration agreement 

and a non-party to the arbitration and therefore it cannot be forced to pay Terri damages from 

the Award.  

As Terri has pointed out, the arbitration agreement in section 17.1 of the Heath Family Partners 

II, LP Limited Partnership Agreement (the “Agreement) gives broad powers to the Arbitrator. 

Section 17.1 that “[a]ny controversy, claim or dispute between or among the Partners directly or 

indirectly concerning this Agreement or the breach hereof… shall be finally settled by 

arbitration…” Section 17.1 goes on to state that “[t]he arbitrators shall have the right and 

authority to determine how their decision or determination as to each issue or matter in dispute 

may be implemented or enforced.”  

The Court’s review of the section 17.1 of the Agreement gives the Arbitrator broad powers to 

decide disputes between the partners and to determine how her decisions will be implemented 

or enforced. The decision to order Blair and Holly to pay Terri money out of the Partnership 

does not go against the terms of the arbitration agreement. In addition, the Arbitrator’s decision 

to order Blair and Holly to have the Partnership pay Terri complies with an arbitrator’s power to 

fashion an award that complies with the principles of justice and equity.  

Blair and Holly (and the Partnership) argue that cases have held that an arbitrator cannot order 

a non-party to do something. This is generally true, however, here the Arbitrator ordered Blair 

and Holly to act, not the Partnership. In addition, American Builder's Ass'n v. Au-Yang (1990) 

226 Cal.App.3d 170 and Carpenters 46 Northern Cal. Counties Conf. Bd. v. Zweigle (1982) 130 

Cal.App.3d 337 are distinguishable on their facts. Neither case involved a company owned by 

three people (or a similarly small number) where those individual agreed to arbitrate all disputes 

among themselves related to the company and agreed to give the arbitrator broad powers to 

enforce and implement any decisions. 

Blair and Holly also argue that they had a defense to liability under section 18.5 of the 

Agreement because they relied on the advice of counsel. The Arbitrator considered and rejected 

this argument. (See Award pages 6-7, 8.) Whether or not the Arbitrator was correct in her 

finding is not a matter for this Court to decide. And even if the Court were to conclude that the 

Arbitrator was legally incorrect it does not follow that such a decision was beyond the powers of 

the Arbitrator.   

Blair and Holly also argue that the Arbitrator’s decision to award Terri one third of the attorney 

fees the Greenfield firm charged the Partnership’s attorney was in excess of the Arbitrator’s 

powers. Their main argument is that the Arbitrator’s decision here conflicts with the Court’s prior 

decision to deny Terri’s motion to disqualify the Greenfield firm. The Court disagrees.  

The Court’s order denying Terri’s motion to disqualify found that the attorneys for the 

Partnership did not have a conflict of interest because they represented the Partnership and not 
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the individual partners. The Court also found the Greenfield firm had not previously represented 

Terri. Finally, the Court decided that allowing the Greenfield firm to continue to represent the 

Partnership in its lawsuit against Terri does not threaten Terri with harm or undermine the 

judicial process. (See RJN G: Order Denying Defendant’s Motion for Order Disqualify Plaintiff’s 

Counsel; filed 9/21/2016.)  

The Arbitrator decided that Terri is entitled to one-third of the $245,602.26 that the Partnership 

paid the Greenfield firm because although the firm “may have been acting in the best interests 

of the partnership was a whole when it was initially retained, it failed to continue to do so, 

instead serving the interests of Holly and Blair personally.” (Award page 10.) The Arbitrator’s 

decision considered the Greenfield firm’s representation and whether it acted in the best 

interests of the Partnership. Thus, the Arbitrator did not reconsider the issues raised by Terri in 

her motion to disqualify. In addition, the Arbitrator’s decision referenced events that occurred 

after the Court ruled on Terri’s motion and thus, Arbitrator’s decision considered at least some 

matters that occurred after this Court’s ruling. Blair and Holly’s argument that collateral estoppel 

should apply is an issue that should have been raised with the Arbitrator and decided by her.  

The Court understands that the Greenfield firm did not testify in the arbitration and that as the 

Arbitrator indicated, had members of the Greenfield firm testified, she may have reached a 

conclusion. However, there is no evidence that Greenfield firm was prevented from testifying but 

rather it appears that Blair and Holly were planning to call a member of the Greenfield firm to 

testify and then changed their minds. (See Lawless Decl. ¶¶3-4.) Therefore, the Arbitrator’s 

decision appears correct based on the evidence provided to her. And there is no reason to 

vacate this portion of the Award based on the Arbitrator acting in excess of her jurisdiction. 

The Partnership’s Arguments:  

In addition to the arguments raised by Blair and Holly, the Partnership has included some 

additional reasons why it believes the Award should be vacated. Partnership has not, however, 

explained why its petition is proper.  

Code of Civil Procedure §1285 states that “Any party to an arbitration in which an award has 

been made may petition the court to confirm, correct or vacate the award… .” (emphasis 

added.) The Partnership was not a party to the arbitration and therefore they are not permitted 

to file a petition to “confirm, correct or vacate the award.” The Partnership has not explained why 

their petition is proper and therefore, the Partnership’s petition to vacate or correct the 

arbitration award is ordered stricken.  

However, in the event the Partnership presents a valid reason for the Court to consider its 

petition, the Court offers its thoughts on the arguments raised by the Partnership. In general, the 

Partnership’s various arguments fail to show how the Arbitrator exceeded her jurisdiction.  

The Partnership argues that it is not clear if Terri’s claims were direct or derivative. Terri was 

suing for herself and not on behalf of the Partnership and in the opposition and reply briefs 
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make this clear. Plus, the Award does not indicate that Terri’s claims were derivative and thus 

they were direct claims. The Partnership then argues that Terri cannot enforce her award 

against the Partnership because it was not a party to the arbitration. This argument is 

addressed above.  

The Partnership also argues that Terri’s claims should have been brought as derivative claims 

and the failure to do so invalidates the award. Terri counters that her claims were properly 

brought under Corp. Code §15910.01.Section 15910.01 states in part: 

(a)  Subject to subdivision (b), a partner may maintain a direct action against the limited 

partnership or another partner for legal or equitable relief, with or without an accounting 

as to the partnership’s activities, to enforce the rights and otherwise protect the interests 

of the partner, including rights and interests under the partnership agreement or this 

chapter or arising independently of the partnership relationship. 

(b)  A partner bringing a direct action under this section is required to plead and prove an 

actual or threatened injury that is not solely the result of an injury suffered or threatened 

to be suffered by the limited partnership. 

(Corp. Code §15910.01.) 

The Partnership argues that Terri did not comply with subsection (b). However, whether or not 

Terri was permitted to bring her claims under section 15910.01 was a matter for the Arbitrator 

to decide. In addition, even if the Arbitrator made an incorrect decision regarding whether the 

claims were direct or derivative it would not constitute an excess of the Arbitrator’s jurisdiction.   

The Partnership argues that the arbitrator exceed her powers because she awarded Terri 

damage at 10% interest instead of the applicable (and lower) interest rate included in section 

5.2 of the Partnership Agreement. Given the broad authority given to the Arbitrator, she had the 

power to order a different interest rate and she also could have found that the interest rate in 

section 5.2 was not applicable to Blair and Holly’s conduct. In addition, even assuming the 

Partnership is correct that the interest rate is wrong, that is an argument about the amount of 

damages and does not show that the Arbitrator exceeded her powers.   

Other Matters 

Blair and Holly’s requests for judicial notice of documents A to M are granted as unopposed and 

because they are documents from court cases or from the arbitration proceeding and no one 

has disputed their authenticity.  

More than one party failed to include tabs with their exhibits. This is a violation of California 

Rules of Court, Rule 3.1110(f) and the local rule 3.42 of this Court. The parties should take 

steps to ensure that they comply with the Rules of Court and the local rules in the future.   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   05/14/18 

 
 

- 6 - 

Case Management Conference: If any party decides to contest the tentative ruling, they shall 

follow the normal procedure for doing so and all parties shall be prepared to discuss case 

management issues in both this case and case MSC16-00606. If no party contests the 

tentative rulings then the Court will hold the case management conferences as scheduled on 

May 16, 2018. 

  

 5.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING PETITION TO CONFIRM CONTRACTUAL ARBITRATION AWARD 
FILED BY THERESA J. ELLIS, HEATH COMPANY LLC 
* TENTATIVE RULING: * 
 
See the Court’s ruling on line 4. 

  

6.  TIME:  9:00   CASE#: MSC16-00607 
CASE NAME: KENEALY VS. ELLIS 
HEARING PETITION TO CORRECT OR VACATE CONTRACTUAL ARBITRATION AWARD 
FILED BY HEATH FAMILY PARTNERS II, LP 
* TENTATIVE RULING: * 
 
See the Court’s ruling on line 4. 

  

 7.  TIME:  9:00   CASE#: MSC16-00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY THIEMAN TAILGATES, INC.  
* TENTATIVE RULING: * 
 
           Defendant Thieman Tailgates, Inc.’ motion for summary judgment, or in the alternative, 
summary adjudication is granted.   

 Defendant Thieman Tailgates, Inc. brings this motion for summary judgment, or in the 
alternative, summary adjudication, pursuant to Cal. Code of Civil Procedure § 437c(f) on the 
ground Plaintiff’s claims for Strict Product Liability and Negligence are barred by Ohio’s 
applicable statute of repose (Ohio Revised Code 23.5.10), and the cause of action for Negligent 
Infliction of Emotional Distress is inappropriate and has no merit.  (In the Opposition, Plaintiff 
concedes his cause of action for NIED is subsumed within the Negligence claim.) 

  Standard of Review 
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   “The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 
conclusion, the party moving for summary judgment bears the burden of persuasion that there is 
no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   The court shall consider all of the 
evidence set forth in the papers, except the evidence to which objections have been made and 
sustained by the court, and all inferences reasonably deducible from the evidence. (Code Civ. 
Proc., § 437c(c).)   

  “A trial court must employ a ‘three-step process … in analyzing a summary judgment 
motion.’ (Citation.)  The trial court must first ‘identify the issues framed by the pleadings since it 
is these allegations to which the motion must respond.’ [Citation.]” Jameson v. Desta (2013) 215 
Cal.App.4th 1144, 1162-1163. “Next, the trial court must consider whether the defendant has 
carried its “initial burden of production to make a prima facie showing of the nonexistence of any 
triable issue of material fact.” (Aguilar, supra, 25 Cal.4th at p. 850.)  Third, if the moving party 
meets his initial burden of production making a prima facie showing there are no triable issues 
of material fact, the burden then shifts to the opposing party to make a prima facie showing 
that a triable issue of material fact exists. (Aguilar v. Atlantic Richfield Co., supra, 25 Cal. 4th at 
p. 850.) 

Issues Framed by the Pleadings 

 In the First Amended Complaint, Plaintiff Michael Sullivan alleges the following: Plaintiff, 
a resident of Antioch, was injured on April 25, 2014, during the course and scope of his 
employment. Plaintiff was delivering food products to the Santa Rita prison in Dublin when the 
lift gate of the delivery truck suddenly malfunctioned without warning.  Plaintiff stood on the lift 
gate waiting to be lower to exit the cargo area of truck.  Suddenly, the metal plates of the lift 
gate opened up causing Plaintiff’s legs to drop straight downward and become wedged between 
two metal plates.  (FAC, ¶ 11.) 

 Plaintiff alleges Defendant Thieman Tailgates, Inc. (“Thieman”) was at all relevant times 
a corporation existing under the laws of the State of Ohio.  (FAC, ¶ 4.)  In the First Cause of 
Action for Negligence, Plaintiff alleges Thieman designed, manufactured, constructed, 
assembled, inspected, maintained, distributed, and sold the lift gate incorporated with the 
subject vehicle.  (FAC, ¶8.) Plaintiff alleges Thieman negligently and carelessly designed, 
manufactured, and sold the lift gate in total disregard for the safety of Plaintiff. The lift gate was 
dangerous and unsafe for its intended and foreseeable uses. Thieman’s negligence proximately 
and legally caused Plaintiff’s injuries.  (FAC, ¶ 13.) 

 In the Second Cause of Action for Strict Product Liability, Plaintiff alleges the lift gate 
was not fit for its intended use in that it was defective as to design and manufacture, including 
such defects as the lift gate failed to operated properly and malfunctioned.  (FAC, ¶ 
34.)Thieman furnished the lift gate to Plaintiff’s employer knowing that it would be used by such 
persons as Plaintiff without inspection for defects. (FAC, ¶ 33.)  
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 A manufacturer’s liability rests on an understanding of the nature of the responsibility 
that a manufacturer must undertake in distributing products. “A manufacturer may properly be 
held liable for physical injuries caused by defects by requiring goods to match a standard of 
safety defined in terms of conditions that create unreasonable risks of harm.” (San Francisco 
Unified School Dist. v. W.R. Grace & Co. (1995) 37 Cal.App.4th 1318, 1327-1328.) 

 In the Answer, Defendant Thieman alleged a statute of limitation defense. The general 
rule in products liability cases, in which personal injury or property damage is claimed as a result 
of a defect in manufacture or design, is that the cause of action does not accrue until the date of 
the injury. (See San Francisco Unified School Dist. v. W.R. Grace & Co. (1995) 37 Cal. App. 4th 
1318, 1325–1330.) “Until physical injury occurs--until damage rises above the level of mere 
economic loss--a plaintiff cannot state a cause of action for strict liability or negligence.”  (San 
Francisco Unified School Dist. v. W.R. Grace & Co. (1995) 37 Cal.App.4th 1318, 1327.)  

 Here, it is undisputed Plaintiff’s injury occurred on April 25, 2014.  Defendant has alleged 
all of Plaintiff’s claims are barred by Ohio’s statute of repose.  

Defendant’s Initial Burden of Production 

 “A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of 
action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 
437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  The party 
moving for summary judgment bears an initial burden of production to make a prima facie 
showing of the nonexistence of any triable issue of material fact. (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 850.) “A burden of production entails only the presentation of 
‘evidence.’” (Ibid.)  “‘Burden of producing evidence’ means the obligation of a party to introduce 
evidence sufficient to avoid a ruling against him on the issue.”  (Cal Evid Code § 110.)     

 Here, Thieman maintains that Ohio’s state of repose is applicable to bar Plaintiff’s 
causes of action.  Ohio Revised Code § 2305.10 provides in pertinent part: 

[N]o cause of action based on a product liability claim shall accrue against the manufacturer or 
supplier of a product later than ten years from the date that the product was delivered to its first 
purchaser or first lessee who was not engaged in a business in which the product was used 
as a component in the production, construction, creation, assembly, or rebuilding of 
another product. 

  Thieman produced evidence that it manufactured the lift gate in 1997 in Ohio.  (UMF 1 
and corresponding evidence.) The lift gate was affixed to a Ford truck sold to Compass Group 
in 1997 or 1998.  (UMF 2.)  Compass and its successor, Trinity, were end users of the vehicle.  
(Depo. of Carlos Reyes, 25:6-20, Exh. B to Decl. of Nicole Jones.)  Thieman has not provided 
any inspection, service, repair, or warranty work on the lift gate since it was sold.  (UMF No. 5; 
Terry Eyink Decl., ¶5) The incident occurred seventeen years after the manufacture and initial 
sale of the lift gate. 

 Defendant Thieman has carried its initial burden of production. 
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Plaintiff’s Burden to Raise a Triable Issue of Fact 

   If the moving party carries its initial burden, the burden shifts to the opposing party to 
make a prima facie showing that a triable issue of material fact exists. (Aguilar v. Atlantic 
Richfield Co., supra, 25 C4th at 850.) “A plaintiff, in meeting the shifted burden, ‘shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of action.’ 
[Citation.]… If plaintiff fails to make that showing, summary judgment ‘shall be granted.’ (§ 437c, 
subd. (c).)” (Chaknova v. Wilbur-Ellis Co. (1999) 69 Cal.App.4th 962, 974-975.)  

  “There is a triable issue of material fact if, and only if, the evidence would allow a 
reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in 
accordance with the applicable standard of proof.” (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.  

 To raise a triable issue of facts as to the statute of limitations bar, Plaintiff produced 
evidence that at all times Plaintiff was a resident of California. (PUMF 6.)  The lift gate failed in 
California. (PUMF No.5; Michael Plocki Decl., Exh. C.)  Plaintiff injuries are located in California. 
(Complaint, ¶11.) The Ford Truck, with the attached subject lift gate has been in California at all 
relevant times.  Plaintiff also argues that all of the witnesses and treating physicians are in 
California. 

ANALYSIS 

 “While resolution of the statute of limitations issue is normally a question of fact, where 
the uncontradicted facts established through discovery are susceptible of only one legitimate 
inference, summary judgment is proper. [Citation.]’ [Citation.]” (Clark v. Baxter Healthcare Corp. 
(2000) 83 Cal.App.4th 1048, 1054-1055.)   

 Here, the material facts are undisputed.  Thieman, an Ohio corporation, manufactured 
the lift gated in Ohio in 1997. It sold it to Dealer’s Truck Equipment in Kentucky.  Ford Motor 
Company manufactured the truck in Kentucky.  The truck with the lift gate was sold to Boyer 
Ford, a dealer in Montana.  The truck was then sold to Gelco Corporation, an automotive fleet in 
Montana.  Gelco leased the truck to Canteen Corporation, doing business in California.  The 
truck went from Canteen, then to Compass Group, and then into Trinity. Plaintiff was injured in 
2014, while the truck was in California. 

Choice of Law Analysis 

 Where the California statute of limitations (“S/L”) does not mandate application of 
another state’s statute of limitations (or statute of repose), the determination of which state’s S/L 
is based on choice of law principles.  (McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 86-
87.)      

  “[I]n those instances in which section 361 [California’s borrowing statute] not mandate 
application of another jurisdiction's statute of limitations or statute of repose the question 
whether the relevant California statute of limitations (or statute of repose) or, instead, another 
jurisdiction's statute of limitations (or statute of repose) should be applied in a particular case 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   05/14/18 

 
 

- 10 - 

must be determined through application of the governmental interest analysis that governs 
choice-of-law issues generally.” (Ibid at p. 87.) 

 Beginning with Reich v. Purcell, supra, 67 Cal.2d 551, California has applied the   
governmental interest analysis in resolving choice-of-law issues. The governmental interest 
approach involves three steps: 

First, the court determines whether the relevant law of each of the potentially affected 
jurisdictions with regard to the particular issue in question is the same or different. Second, if 
there is a difference, the court examines each jurisdiction's interest in the application of its own 
law under the circumstances of the particular case to determine whether a true conflict exists. 
Third, if the court finds that there is a true conflict, it carefully evaluates and compares the 
nature and strength of the interest of each jurisdiction in the application of its own law “to 
determine which state's interest would be more impaired if its policy were subordinated to the 
policy of the other state” (Bernhard v. Harrah's Club, supra, 16 Cal.3d 313, 320), and then 
ultimately applies “the law of the state whose interest would be the more impaired if its law were 
not applied.” (Ibid.) 
 

(Kearney v. Salomon Smith Barney, Inc. (2006) 39 Cal.4th 95, 107-108.)  

   In the Opposition, Plaintiff is critical of Defendant’s reliance on McCann v. Foster 
Wheeler, LLC. Plaintiff argues that unlike the issue here, the issue in McCann involved an out-
of-state exposure to asbestos 50 years earlier, where the injury manifested itself years later 
after Plaintiff had been living in California for a significant period of time. After applying the 
governmental interest analysis, the Cal. Supreme Court concluded that the law of Oklahoma 
should apply because Oklahoma's interest in protecting businesses was predominant and 
stronger than California’s interest in providing a remedy to its resident, who had been injured 
outside of California.   

 Instead, Plaintiff argues that court should look to the result in Buckeye Boiler Co. v. 
Superior Court (1969) 71 Cal.2d 893 for guidance. However, Buckeye did not involve a choice 
of law question, but a question of jurisdiction.  The case involved the scope of jurisdiction of 
California courts over foreign corporations claimed to be "doing business in this state." In that 
case, the foreign corporation moved to quash the service of summons. After denial of the 
motion, it then sought a writ to compel the superior court to quash the service of summons.  The 
court balanced the inconvenience to the manufacturer against user's interests and found that 
jurisdiction in California was strongly favored. (Buckeye Boiler Co. v. Superior Court of Los 
Angeles County (1969) 71 Cal.2d 893, 895.) The court does not find Buckeye helpful to the 
analysis of the case at bar.   

 Despite Plaintiff’s concerns that facts in McCann are distinguishable, Plaintiff does not 
dispute that the choice-of-law analysis under the governmental interest approach is appropriate 
and applicable to the case at bar.    

Governmental Interest Analysis 
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1. Relevant Law of Potentially Affected Jurisdiction is Different 

 California has no similar statute of repose for products liability claims comparable to 
Ohio’s Revised Code § 2305.10.  Instead, California’s products liability claims are subject to a 
two-year statute of limitations. (Cal. Civ. P. Code § 335.1; See Pooshs v. Altria Group (N.D. Cal. 
2004) 331 F. Supp. 2d 1089, 1092.) “[W]hile a statute of limitations normally sets the time within 
which proceedings must be commenced once a cause of action accrues, the statute of repose 
limits the time within which an action may be brought and is not related to accrual.”  (Giest v. 
Sequoia Ventures, Inc. (2000) 83 Cal.App.4th 300, 305.)      

  Here, it is undisputed the law is different.  The parties agree that Ohio’s Revised Code 
§ 2305.10 would bar Plaintiff’s action, while the action is timely under California’s S/L (CCP 
§ 335.1.)   

2. Each Jurisdiction’s Interest in Application of Its Own Laws 

a. Ohio’s Interest 

 Defendant cites to the Editor’s Note to Ohio Revised Code § 2305.10 which describes 
the General Assembly’s intent in enacting the statutes of repose.  It recognized that “subsequent 
to the delivery of a product, the manufacturer or supplier lacks control over the product, over the 
uses made of the product, and over the conditions under which the product is used.”  The 
Assembly determined, “it is more appropriate for the party or parties who have had control over 
the product during the intervening time period to be responsible for any harm caused by the 
product.”   

 The Assembly also recognized that more than ten years after a product has been 
delivered, “it is very difficult for a manufacturer or supplier to locate reliable evidence and 
witnesses regarding the design, production, or marketing of the product, thus severely 
disadvantaging manufacturers or suppliers in their efforts to defend actions based on a product 
liability claim.”  

 The Assembly sought “to strike a rational balance between the rights of prospective 
claimants and the rights of product manufacturers and suppliers.” The ten-year period precludes 
the stale claims, but not affect civil action against those in actual control and possession of a 
product at the time that the product causes an injury.      

 Ohio has a substantial interest in protecting the rights of its manufacturers from stale 
litigation involving products out their controls for many years. 

b. California’s Interests 

 Defendant admits California has an interest in having its laws applied in the instant case.  
California has an interest in ensuring that its residents who suffer an injury or illness could 
obtain compensation for their injuries and in not becoming dependent on the resources of the 
State.   
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 Plaintiff agrees with Defendant’s assessment of California’s interest in protecting its 
citizens from product liability injuries.  However, Plaintiff maintains California interest’s is 
paramount.  As evidence of California’s interest, Plaintiff has only offered the fact that he is a 
resident of California, the injury occurred here, the witnesses and treating physicians are here. 

  The court is not persuaded that California’s interest are paramount to Ohio’s under the 
fact and circumstances of this case. 

3. Ohio’s Interest Impaired More Significantly   

 If there is a true conflict, the court must carefully evaluate and compare “the nature and 
strength of the interest of each jurisdiction in the application of its own law ‘to determine which 
state's interest would be more impaired if its policy were subordinated to the policy of the other 
state’ [Citation], and then ultimately applies ‘the law of the state whose interest would be the 
more impaired if its law were not applied.’ [Citation.]” (Kearney v. Salomon Smith Barney, Inc. 
(2006) 39 Cal.4th 95, 108.)   

 “[T]he court does not ‘weigh’ the conflicting governmental interests in the sense of 
determining which conflicting law manifested the ‘better’ or the ‘worthier’ social policy on the 
specific issue.” (McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 97.)  “‘[E]mphasis is 
placed on the appropriate scope of conflicting state policies rather than on the “quality” of those 
policies ….’”  (McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 97, internal quotations 
omitted.)     

 Although California has adopted the governmental interest analysis for choice of law, it 
“nonetheless continue to recognize that a jurisdiction ordinarily has ‘the predominant interest’ in 
regulating conduct that occurs within its borders [citations], and in being able to assure 
individuals and commercial entities operating within its territory that applicable limitations on 
liability set forth in the jurisdiction's law will be available to those individuals and businesses in 
the event they are faced with litigation in the future.” (McCann v. Foster Wheeler LLC (2010) 48 
Cal.4th 68, 97-98.) 

 Here, Ohio’s interest would be impaired the most its statute of repose is made   
subordinate to California’s Statute of Limitations. Here, Thieman’s allegedly tortious conduct 
(manufacturing and distributing a defective lift gate) occurred in Ohio.  Thieman did not sell the 
lift gate in California, nor did it sell to a California corporation.  It took three sales and lease 
before the lift gate ended up in California. It was not reasonably foreseeable that the lift gate 
would end up in California.  

 Application of Ohio’s statute of repose assures Ohio businesses that they could be 
certain their products would not result in litigation decades after the point of sale. Failure to 
apply its statute of repose affects the state’s interest greatly. Ohio could not provide any 
reasonable assurance to Ohio businesses that the time limitation embodied in its statute would 
operate to protect it businesses that place products in the stream of commerce.  California 
recognizes the interests of another state in protecting companies from what the latter state may 
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view as excessive liability extended to such a company. (McCann v. Foster Wheeler LLC (2010) 
48 Cal.4th 68, 93.)     

 Moreover, the Cal. Supreme Court in McCann pointed out: “California's interest in 
applying its laws providing a remedy to, or facilitating recovery by, a potential plaintiff in a case 
in which the defendant's allegedly tortious conduct occurred in another state is less than its 
interest when the defendant's conduct occurred in California.” (McCann v. Foster Wheeler LLC 
(2010) 48 Cal.4th 68, 99.)   The McCann court goes on to state, 

California choice-of-law cases nonetheless continue to recognize that a jurisdiction ordinarily 
has “the predominant interest” in regulating conduct that occurs within its borders [citations], and 
in being able to assure individuals and commercial entities operating within its territory that 
applicable limitations on liability set forth in the jurisdiction's law will be available to those 
individuals and businesses in the event they are faced with litigation in the future. 

(McCann v. Foster Wheeler LLC (2010) 48 Cal.4th 68, 97-98.)    

 By comparison, failing to apply California’s law would have a far less significant impact 
on California’s interest to provide its citizens remedies for tortious conduct.    Here, Plaintiff is 
not without recourse if Ohio’s statute is followed. Plaintiff can and has recovered from other 
entities. Plaintiff can maintain the action against others who had control over the product during 
the intervening period. Plaintiff has settled with Forklift for $500,000. He still has claims against 
Defendant ARI, and workers’ compensation has covered disability and medical expenses.  
There is little risk that Plaintiff will become dependent of the resources of the State of California.    

 After comparative analysis of which state’s interest is impacted greater if the court 
subordinates its law, the court finds Ohio’s interest is impaired more if its policy were 
subordinated to the policy of the California. Ohio has a substantial interest in protecting the 
rights of its manufacturers from stale litigation involving products out their controls for many 
years. 

Plaintiff’s Negligence Cause of Action 

 Plaintiff Negligence cause of action is based on the same tortious conduct as the 
Products Liability claims. The allegations of both causes of action are the same: “Thieman 
designed and manufactured the lift gate in an unsafe manner and Thieman failed to warn about 
the danger.” (Reply, 5:4-5.)  The Negligence cause of action it is a restatement of the Products 
Liability cause of action. To the extent the Ohio statute of repose bars the strict products liability 
cause of action, it also bars the negligence cause of action. 

 Defendant Thieman’s motion for summary judgment is therefore granted. 

Plaintiff’s Request for Judicial Notice 

 Plaintiff requests the court to take judicial notice of Exhibit C to the Declaration of 
Michael J. Plocki—the DMW Vehicle Registration Information card for the Ford Truck. 
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 The unopposed request is granted. 

Plaintiff’s Objection to Evidence 

1. Objection 1—Declaration of Nicole Jones—Portions of Carlos Reyes Deposition. –Overruled. 

2. Objection 2—Declaration of Terry Eyink, p. 2, lines 6-7—Overruled. 

  

 8.  TIME:  9:00   CASE#: MSC16-01846 
CASE NAME: MORALES VS. MAHONEY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARIA MONTES HERRERA 
* TENTATIVE RULING: * 
 
Need Proof of Service. 

  

 9.  TIME:  9:00   CASE#: MSC16-01846 
CASE NAME: MORALES VS. MAHONEY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MARITZA MORALES 
* TENTATIVE RULING: * 
 
Need Proof of Service. 

  

 10.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY CEP AMERICA-CALIFORNIA 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 11.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO DISCOVERY RESPONSES 
FILED BY WILLIAM HODDICK, et al. 
* TENTATIVE RULING: * 
 
The matter is removed from calendar pursuant to the moving party’s request. 
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12.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONGMIRE 
HEARING ON DEMURRER TO CROSS-COMPLAINT OF LONGMIRE  
FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to June 18, 2018, at 9:00 a.m., in Department 15.  
The purpose of the continuance is to allow both pending challenges to the Cross-Complaint 
to be heard on the same date. 

  

13.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. US BANK N.A. 
HEARING ON DEMURRER TO 1st AMENDED COMPLAINT 
FILED BY U.S. BANK, N.A., et al. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendants U.S. Bank National 
Association as Trustee for Banc of America Funding Corporation Mortgage Pass-Through 
Certificates, Series 2007-7 (“U.S. Bank”) and Nationstar Mortgage LLC d/b/a Mr. Cooper 
(“Nationstar”) (collectively, “Defendants”). The Demurrer relates to the First Amended Complaint 
(“FAC”) filed by Plaintiff Ali Rezapour (“Plaintiff” or “Rezapour”). The FAC pleads causes of 
action for (1) declaratory judgment; (2) statutory violations; (3) unlawful and attempted 
foreclosure; (4) cancelation of recorded documents; (5) unfair business practices in violation of 
Bus. & Prof. Code § 17200, et seq.; (6) fraud; and (7) slander of title. 

Defendants demurrer pursuant to Code of Civil Procedure § 430.10(e) to each cause of action. 
For the reasons stated below, the Demurrer is sustained, with leave to amend. 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. 

Factual Background and Procedural History 

This is an unlawful foreclosure case. On or about May 29, 2007 Plaintiff and Aurora Rezapour 
obtained a mortgage loan for $1,460,000 (the “Loan”) from Bank of America, N.A. (“BANA”) in 
order to purchase real property located at 1129 Brown Ave., Lafayette, CA 94549 (the “Subject 
Property”). FAC at ¶ 36, Ex. 1 (Deed of Trust). The Loan was secured by the Deed of Trust to 
the Subject Property. Id. Bank of America subsequently assigned the Deed of Trust to US Bank. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   05/14/18 

 
 

- 16 - 

FAC, Exs. 2 (corporate assignment of Deed of Trust recorded on August 23, 2012), 3 (corrective 
assignment of Deed of Trust recorded on March 11, 2014).  

Plaintiff defaulted on the Loan in May 2012 and a Notice of Default and Election to Sell Under 
Deed of Trust was recorded on August 23, 2012. FAC, Ex. 5. Plaintiff alleges that these 2012 
property records were executed without lawful authority. FAC ¶ 42. This allegation is based on 
Plaintiff’s contention that various individuals (such as Loryn Stone) lacked the authority to 
execute the various assignments, substitutions, and notices of default. See, e.g., FAC at ¶¶ 44, 
48, 51, 52, 55, 56, 59, 60. Plaintiff remained in default and as of March 20, 2017, the Loan 
remained due for the May 1, 2012 payment and all subsequent payments. FAC, Ex. 8 (Notice of 
Default).  

On or about March 22, 2017, US Bank appointed Clear Recon Corp. the successor trustee 
under the Deed of Trust. FAC, Ex. 12 (Substitution of Trustee). On or about October 26, 2-17, 
Clear Recon Corp. issued a Notice of Trustee’s Sale scheduling a sale of the Subject Property 
for November 28, 2017. FAC, Ex. 4 (Notice of Trustee’s Sale).  

Plaintiff filed his original complaint on November 21, 2017. Defendants filed a demurrer. In lieu 
of opposition that demurrer, Plaintiff filed a “Notice of Intent to File a First Amended Complaint 
and the FAC. The Court sustained the demurrers to the complaint and Plaintiff filed the FAC. 
This Demurrer followed. 

Analysis 

Indispensable Party 

As a threshold matter, US Bank argues that the Plaintiff has failed to name a necessary and 
indispensable party. The Court agrees. 

The FAC appears to fail under California Civil Code § 430.10(d) for failure to join an 
indispensable or necessary party. While the Deed of Trust reflects two borrowers on the loan 
securing the Property (Ali Rezapour and Aurora Rezapour) (see FAC Ex. 1), only Ali Rezapour 
has appeared as Plaintiff. 

If Plaintiff were able to obtain his requested relief, Ms. Rezapour’s rights and obligations, on a 
loan secured by the Property, would necessarily be affected. Defendants could be subjected to 
“double, multiple or otherwise inconsistent obligations.” Edwards v. Fed. Home Loan Mortg. 
Corp. (N.D. Cal. Nov. 13, 2012) No. C 12-04868, 2012 U.S. Dist. LEXIS 162179 at *10 
(“Edwards”). Ms. Rezapour is a “necessary” party in this action. Cal. Code Civ. Proc. 
§ 430.10(d); see also Edwards at *10 (finding husband of Plaintiff a “required” party because 
“Defendants have a substantial risk of incurring double, multiple, or otherwise inconsistent 
obligations by reason of Plaintiff's and [her husband's] mutual interests relating to the 
Property.”). Although Edwards is a federal case, its reasoning is persuasive and the context in 
which it was decided is similar to the instant dispute. 

Furthermore, even if the FAC did not fail for failure to join an indispensable party, Plaintiff has 
failed to allege facts sufficient to state causes of action for (1) declaratory judgment; (2) statutory 
violations; (3) unlawful and attempted foreclosure; (4) cancelation of recorded documents; (5) 
unfair business practices in violation of Bus. & Prof. Code § 17200, et seq.; (6) fraud; and (7) 
slander of title. 

(1) declaratory judgment;  
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In his claim for declaratory judgment, Plaintiff “seeks a determination that the tenant he has 
leased the unit to and who has signed a 3-year lease will be able to remain on the property until 
November 9, 2020 and pursuant to California Code of Civil Procedure § 1161b.” FAC at ¶ 73. 
He also seeks to have various Contra Costa County recorder documents declared void and 
invalid. 

With respect to his claim arising out of his 3-year lease, he lacks standing to assert a claim 
under CCP § 1161b on behalf of his tenant. Code of Civil Procedure section 1161b(a) provides 
that a tenant or subtenant in possession of a rental unit under a month-to-month lease or a 
periodic tenancy at the time the property is sold in foreclosure must be given a 90-day written 
notice to quit. Code Civ. Proc. § 1161b(a). Nothing in this statute would permit Plaintiff to 
enforce the term of his 3-year lease against US Bank, who is not a signatory to this agreement, 
on behalf of Plaintiff’s tenant, who is not a party to this lawsuit. 

US Bank also argues that Plaintiff’s request to strike the recorded documents fails because he 
cannot strike the Recorded Documents from the Subject Property without first offering to tender 
the amounts due under the Loan. See Stebley v. Litton Loan Servicing, LLP (2011) 202 
Cal.App.4th 522, 526 (“A full tender must be made to set aside a foreclosure sale, based on 
equitable principles.”). 

Plaintiff has failed to sufficiently alleged tender or that he is exempt from the tender requirement. 
“A tender is an offer of performance made with the intent to extinguish the obligation. A tender 
must be one of full performance and must be unconditional to be valid. The giving of a note by a 
debtor for the amount of the debt does not constitute payment unless the parties agree.” Arnolds 
Management Corp. v. Eischen (1984) 158 Cal.App.3d 575, 580 (internal citations omitted). 
Plaintiff does not allege facts indicating that he had actually tendered the amounts due or was 
able to perform.  

There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, 
if the borrower’s action attacks the validity of the underlying debt, a tender is not required since 
it would constitute an affirmation of the debt. Second, a tender will not be required when the 
person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is 
not required to rely on equity to attack the deed because the trustee’s deed is void on its face. 
See Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13. There are no allegations in the 
FAC that would support any of these exceptions.  

Plaintiff has failed to allege facts sufficient to state a cause of action for declaratory relief. 

(2) statutory violations;  

Plaintiffs claim for “statutory violations” embraces alleged violations of Civil Code §§ 2924.17, 
2924.12, 1227, Penal Code §§ 115, 115.5, and 470(d). 

As a threshold matter, Plaintiff cannot assert claims pursuant to Penal Code §§ 115, 115.5, and 
470(d) because those Penal Code sections do not provide for private rights of action. “[A] 
private right of action exists only if the language of the statute or its legislative history clearly 
indicates the Legislature intended to create such a right to sue for damages.” Vikco Ins. Servs., 
Inc. v. Ohio Indemnity Co. (1999) 70 Cal. App. 4th 55, 62. “If the Legislature intends to create a 
private cause of action, we generally assume it will do so directly[,] . . . in clear, understandable, 
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unmistakable terms.” Id. at 62-63 (internal quotation marks and citations omitted). Here, Plaintiff 
does not argue that the Penal Code sections in question were intended by the legislature to 
create mandatory duties to prevent the particular injuries they allegedly suffered. See Michael R. 
v. Jeffrey B. (1984) 158 Cal. App. 3d 1059, 1066; see also Chrysler Corp. v. Brown (1979) 441 
U.S. 281, 316 (finding that a private right of action under a criminal statute has rarely been 
implied and where a private right of action has been implied, “‘there was at least a statutory 
basis for inferring that a civil cause of action of some sort lay in favor of someone’”) (quoting 
Cort v. Ash (1975) 422 U.S. 66, 79. 

With respect to Plaintiff’s alleged Civil Code violations, he has failed to allege facts sufficient to 
state causes of action for violation of Civil Code §§ 2924.17, 2924.12, and 1227. 

A borrower may challenge the validity of a loan assignment that is “void and not merely voidable 
at the behest of the parties to the assignment[.]” Yvanova v. New Century Mortgage Corp. 
(2016) 62 Cal.4th 919, 923. Contracts are “void” if they violate the law or public policy and 
cannot be ratified (id. at p. 929; Colby v. Title Ins. & Trust Co. (1911) 160 Cal. 632, 644-646); or 
if the object is unlawful, impossible or unascertainable (§ 1598); or if there is fraud in the 
inception, so that the promisor does not know what he is signing (Village Northridge 
Homeowners Assn. v. State Farm Fire & Casualty Co. (2010) 50 Cal.4th 913, 921); or if the 
contract is made with the intent to defraud subsequent purchasers (§ 1227). A “robo-signed” 
assignment is merely voidable at the option of the injured bank, not void ab initio. Mendoza v. 
JPMorgan Chase Bank, N.A. (2016) 6 Cal.App.5th 802, 819. 

Plaintiff generally alleges that various documents are “unlawful and fraudulent and forged.” FAC 
at ¶¶ 80. Plaintiff does not allege that the assignments violate the law or public policy and 
cannot be ratified; or have an impossible or unascertainable object; or were made with the intent 
to defraud. At best, the assignments are voidable at the behest of the various parties to the 
assignments. 

Plaintiff has failed to allege facts sufficient to state a cause of action for “statutory violations.” 

(3) unlawful and attempted foreclosure;  

This claim is largely duplicative of the first cause of action for declaratory relief and the second 
cause of action for statutory violations. And for the reasons stated above, Plaintiff has failed to 
allege facts sufficient to state a cause of action for “unlawful and attempted foreclosure.” 

(4) cancellation of recorded documents;  

This claim is also largely duplicative of the first cause of action for declaratory relief and the 
second cause of action for statutory violations. And for the reasons stated above, Plaintiff has 
failed to allege facts sufficient to state a cause of action for cancellation of recorded documents. 

(5) unfair business practices in violation of Bus. & Prof. Code § 17200, et seq.;  

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code 
§ 17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
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gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

The alleged unfair conduct complained of appears to be Defendants’ alleged statutory 
violations. However, Plaintiff’s FAC is bereft of allegations which would demonstrate economic 
injury and causation. His boilerplate recitations at paragraph 131 are insufficient. In the absence 
of allegations that he incurred a “personal, individualized loss of money or property in any 
nontrivial amount” (Kwikset, supra, 51 Cal.4th at p. 325), such as late fees and penalties, that 
were caused by Defendants’ unfair and fraudulent conduct, Plaintiff has not alleged facts 
sufficient to state a cause of action for violation of Business and Professions Code § 17200. 

Plaintiff has failed to allege facts sufficient to state a cause of action for violation of Bus. & Prof. 
Code  

(6) fraud;  

“Each element in a cause of action for fraud … must be factually and specifically alleged.” Cadlo 
v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519. In a fraud claim against a corporation, a 
plaintiff must allege the names of the persons who made the misrepresentations, their authority 
to speak for the corporation, to whom they spoke, what they said or wrote, and when it was said 
or written. Lazar v. Superior Court (1996) 12 Cal.4th 631, 645. The FAC lacks this detail. 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for fraud. 

(7) slander of title 

The elements of slander of title are a false publication, made without privilege or justification, 
which causes direct and immediate pecuniary loss. Manhattan Loft, LLC v. Mercury Liquors, Inc. 
(2009) 173 Cal.App.4th 1040, 1051. Plaintiff alleges that Defendants slandered his title by 
recording false assignments and fraudulent Notices of Default (FAC at ¶ 144) as well as 
recording a false notice of trustee sale (FAC ¶ 145).  

Plaintiff does not contest the validity of the underlying debt. As a consequence, he lacks 
standing to challenge the validity of allegedly “fraudulent” assignments in a slander of title claim. 
See, e.g., Mendoza, supra, 6 Cal.App.5th at 819. The assignments are voidable at the behest of 
the affected lenders, not void ab initio. The trustee’s performance of statutory nonjudicial 
foreclosure procedures is privileged pursuant to § 47, and requires a showing of malice to 
succeed. Civil Code § 2924, subd. (d); Kachlon v. Markowitz (2008) 168 Cal.App.4th 316, 333-
344. Other than a conclusory allegation that these assignments were recorded “with willful 
disregard for the lack of truth and with malice” (FAC ¶ 148), Plaintiff has not alleged facts 
showing malice. 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for slander of title. 
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14.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. US BANK N.A. 
HEARING ON DEMURRER TO 1st AMENDED COMPLAINT 
FILED BY CLEAR RECON CORPORATION 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Clear Recon Corp. 
(“Defendant” or “Clear Recon”). The Demurrer relates to the First Amended Complaint (“FAC”) 
filed by Plaintiff Ali Rezapour (“Plaintiff” or “Rezapour”). The FAC pleads causes of action for (1) 
declaratory judgment; (2) statutory violations; (3) unlawful and attempted foreclosure; (4) 
cancelation of recorded documents; (5) unfair business practices in violation of Bus. & Prof. 
Code § 17200, et seq.; (6) fraud; and (7) slander of title. 

Defendant demurrers pursuant to Code of Civil Procedure § 430.10(e) to each cause of action. 

Request for Judicial Notice 

Defendant requests Judicial Notice of several Contra Costa County Recorder Documents. This 

Request is unopposed. The Court grants this Request. Evid. Code §§ 452, 453. 

Analysis 

Statutory Immunity for Foreclosure Trustees 

A foreclosure trustee is entitled to broad statutory immunity under Civil Code § 2924 

subsections (b) and (d). Subsection (b) establishes that “the trustee shall incur no liability for any 

good faith error resulting from reliance on information provided in good faith by the beneficiary 

regarding the nature and amount of the default under the secured obligation, deed of trust, or 

mortgage.” Cal. Civ. Code § 2924(b). The performance of statutorily required non-judicial 

foreclosure procedures is considered privileged communications under the qualified common-

interest privilege of California Civil Code Section 47(c)(1). See Kachlon v. Markowitz (2008) 168 

Cal. App. 4th 316, 333. Such actions are immune from tort liability absent a showing of malice. 

Id. at 340; see also Cal. Civ. Code § 47(c)(1). In Kachlon, the court agreed that recordation of 

the notice of default was privileged and therefore immune from tort liability. 344. 

The alleged facts here all relate to the foreclosure activity with respect to the Subject Property. 

As a consequence, Clear Recon’s alleged wrongs are subject to section 2924(b) and (d) 

immunity. The FAC is bereft of any specific allegations of malice or significant wrongdoing on 

Clear Recon’s part. In the absence of such allegations, § 2924(d) immunity bars Plaintiffs’ 

purported claims against Clear Recon. 

For these reasons, and for the reasons stated in Line 13, above, the Demurrer is sustained, with 
leave to amend. 
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15.  TIME:  9:00   CASE#: MSC17-02246 
CASE NAME: REZAPOUR VS. US BANK N.A. 
HEARING ON CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

16.  TIME:  9:00   CASE#: MSC17-02386 
CASE NAME: MORGAN VS. BURK HOLDINGS, LLC 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DUNDUM REAL ESTATE GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
Granted.  The Court finds that the settlement satisfied the criteria set forth in Tech-Built, Inc. 
The Third-Party Intervenors’ settlement amount of $20,000 is reasonable because of their 
minimal liability and Plaintiff’s probable recovery of approximately $50,000. Defendants have 
been given sufficient time to conduct discovery and have failed to meet their burden to provide 
competent evidence that the settlement was not in good faith. 

 

 

17.  TIME:  9:00   CASE#: MSC17-02386 
CASE NAME: MORGAN VS. BURK HOLDINGS, LLC 
HEARING ON CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

18.  TIME:  9:00   CASE#: MSC18-00006 
CASE NAME: MAGHSOUDI VS. NGUYEN 
HEARING ON MOTION TO STRIKE COMPLAINT  
FILED BY THAO KIM NGUYEN, TRINH NGUYEN 
* TENTATIVE RULING: * 
 

Defendant Thao Kim Nguyen and Trinh Nguyen’s motion to strike is denied as to the 

request for punitive damages, granted without leave to amend as to the request for 

attorney fees and granted with leave to amend to clarify the allegations relating to the 

Vehicle Code sections and whether the acts alleged are misdemeanors or felonies. 

Plaintiff shall file and serve his amended complaint by May 29, 2018.  
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The Court has reviewed Defendants’ attorney’s declaration and finds that it complies 

with Code of Civil Procedure §435.5. It is, however, disappointing that Plaintiff’s attorney did not 

take the opportunity to meet and confer.  

Defendants seek to strike Plaintiff’s attorney fees claim on page 3, paragraph 14(a)(3), 

page 6 of the complaint and the punitive damages claim on page 3, paragraph 14(a)(2).  

Attorney Fees  

Generally, attorney fees are not available to a prevailing party in a personal injury case. 

Plaintiff cites a single case, People v. Pinedo (1998) 60 Cal.App.4th 1403, to support his claim 

that attorney fees are allowed in this case. Plaintiff offers no analysis or discussion of this case. 

Pindeo does not hold that a personal injury plaintiff may get attorney fees in a civil rather, but 

rather holds that restitution of attorney fees may be appropriate in some criminal matters. 

Pindeo does not apply here, and the request for attorney fees is stricken.  

Punitive Damages 

Defendants argue that punitive damages should not be allowed in this case. In order to 

receive punitive damages Plaintiffs must show that the defendant acted oppression, fraud or 

malice. (Civil Code §3294.) Acting with “malice” includes “despicable conduct which is carried 

on by the defendant with a willful and conscious disregard of the rights or safety of others.” (Civil 

Code §3294(c)(1).)  

Driving while intoxicated “may constitute an act of ‘malice’ under section 3294 if 

performed under circumstances which disclose a conscious disregard of the probable 

dangerous consequences.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 

890, 892.) In Dawes, the plaintiff alleged that the defendant was driving while intoxicated and 

“…with knowledge that probable serious injury would result to persons in the area, [defendant] 

ran a stop sign, and was zigzagging in and out of traffic at a speed in excess of 65 miles per 

hour in a 35 mile per hour zone….” (Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 88.) 

The court held that these allegations were sufficient to set out a claim for punitive damages. (Id. 

at 90.)  

Here Plaintiff has alleged that Defendant Nguyen drove while intoxicated by alcohol, 

“down the wrong side of the road directly into Plaintiff’s vehicle and then fled the scene of the 

collision.” (Comp. page 6.) Plaintiff also alleges that “Defendant clearly made a conscious 

decision to become very intoxicated before driving, and repeatedly made decisions with each 

drink to disregard the safety of others she would encounter on the road.” (Comp. page 6.) These 

allegations are sufficient to support a request for punitive damages under Dawes and Taylor.  

However, Taylor and Dawes did not address the “despicable conduct” requirement for 

malice, which was added Civil Code §3294 after Taylor and Dawes were decided. “Despicable 

conduct” is conduct that is so vile, base, or contemptible that it would be looked down on and 
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despised by reasonable people. CACI no. 3940.) The Court finds that Plaintiff’s allegations are 

also sufficient to show “despicable conduct”. Driving on the wrong side of the street while 

intoxicated and then fleeing the scene after being in a collision constitutes despicable conduct.  

Therefore, the request to strike the claim for punitive damage is denied.  

Vehicle Code Sections 

Defendants also argue that Plaintiff’s allegations relating to certain Vehicle Code 

sections being felonies is incorrect and confusing. It does not appear that this issue was 

properly included in the notice of motion, however, Plaintiff addressed this issue on the merits 

and the Court will as well.  

Plaintiff alleges that Defendant Nguyen committed two felonies, was cited for at least 

one of these felonies and cites to Vehicle Code sections 21651(b) and 23152(a). Defendants 

point out that both these sections of the Vehicle Code are misdemeanors not felonies. In his 

opposition, Plaintiff admits that section 21651(b) is a misdemeanor and that section 23152(a) 

can be either a misdemeanor of felony. Thus, Plaintiff has admitted that at least some of his 

allegations related to the Vehicle Code are incorrect. Therefore the Court grants Defendants’ 

motion to strike the allegations relating to the Vehicle Code sections and whether they are 

misdemeanors or felonies. Plaintiff is given leave to amend to correct these allegations.   

Defendants have also argued that Nguyen was not cited for any felonies as a result of 

the accident, however, this argument is based on facts outside the complaint and is not proper 

in a motion to strike. (See, Code of Civil Procedure §437 [“The grounds for a motion to strike 

shall appear on the face of the challenged pleading or from any matter of which the court is 

required to take judicial notice.”].)  

The Court observes that the issue relating to the Vehicle Code sections is a perfect 

example of the kind of matter that can and should be addressed by the parties through the meet 

and confer process without seeking assistance from this Court. 

 

19.  TIME:  9:00   CASE#: L17-03376 
CASE NAME: DISCOVER VS. DEAN 
HEARING ON MOTION TO TRANSFER VENUE  
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Granted. 

 

 

20.  TIME:  9:00   CASE#: N17-1436 
CASE NAME: ALVERNAZ VS. ATM CONSTRUCTION 
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HEARING ON AMENDED PETITION FOR RELEASE OF PROPERTY LIEN 
FILED BY RODRIGO ALVERNAZ 
* TENTATIVE RULING: * 
 
Granted. 

 

 

21.  TIME:  9:00   CASE#: N18-0693 
CASE NAME: MATTER OF GAVIN TEAL 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition to Approve Minor’s Compromise is granted. 

 

 

22.  TIME:  10:00   CASE#: MSL17-02166 
CASE NAME: DISCOVER BANK VS. CARLO A. ROLANDO 
HEARING ON COURT TRIAL  - 2 HR. SHORT CAUSE  
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

23.  TIME:  10:00  CASE#: L17-02847 
CASE NAME: CAVALRY SPV VS. MARTINEZ 
HEARING ON COURT TRIAL  - 1 HR. SHORT CAUSE  
* TENTATIVE RULING: * 
 
Vacated. Notice of Conditional Settlement filed May 7, 2018. 

 
ADD- ON 

 

24.  TIME:   9:08  MSC16- 00786 
CASE NAME: SULLIVAN VS. FORD 
HEARING ON MOTION TO CONTINUE TRIAL DATE & ALL RELATED DEADLINES 
FILED BY THIEMAN TAILGATES, INC. 
* TENTATIVE RULING: * 
 
Parties to appear. 
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